IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

CERTAI N | NTERESTED UNDERWRI TERS
AT LLOYDS,
Plaintiffs,
V. NO  1:92CV317-S-D
TUPELO PUBLI C SCHOOL DI STRI CT,
TUPELO, M SSI SSI PPI |,
Def endant ,
V.
GULF NATI ONAL | NSURANCE COVPANY,

Third Party Defendant.

OPI NI ON

The plaintiffs, Certain Interested Underwiters at Lloyds
(hereinafter "Lloyds"), filed this declaratory judgment action
agai nst the Tupel o School District (hereinafter "Tupel 0") seeking
a determnation of their liability as reinsurers of an excess | oss
policy between Tupel o and Gul f National Insurance Conpany (herein-
after "@lf"). 1In response, Tupelo filed a third party conpl ai nt
agai nst Qul f seeki ng rei nbursenent for expenses pai d under Tupel 0's
sel f-insured plan. Both LIoyds and Gulf have filed notions for
summary judgnment against Tupelo, and Tupelo has filed a cross-
nmotion for summary judgnment against Gulf and Lloyds. Al parties
have agreed that there are no i ssues of material fact and that the
court may properly resolve this action as a matter of |aw

FACTS
In 1989, Tupelo adopted a self-insured nedical plan for its

school district enployees and their dependents. Tupel o then



insured the plan itself through the purchase of excess |oss
i ndemmity insurance fromQ@ulf. The policy between GQulf and Tupel o
provided coverage for nedical benefits above the $30,000.00
speci fic deducti bl e per person, and aggregate coverage for | osses
exceedi ng $554, 396. 00. @l f subsequently obtai ned rei nsurance for
its risk through LI oyds. The effective dates for the two policies
were identical and ran from Septenber 1, 1990 to Septenber 1, 1991.

Thi s case arose when a teacher covered under Tupel o's pl an was
hospitalized from August 12, 1991, until Septenmber 13, 1991. The
teacher's nedical expenses incurred during the policy period
total ed $78,831.30. After Tupelo's policy with Gulf had expired on
Septenber 1, Tupelo paid these expenses and then requested
rei mbursenent from@ulf. @ulf denied paynent of the clains, citing
Tupelo's failure to conply with the terns of the policy. The
rel evant provisions of the policy stated:

The Conmpany will pay you a percentage of the amount by

which the specific losses you have paid under your

Enpl oyee Benefit Plan exceed the specific deductible
amount stated in your Schedul e of Insurance [$30,000].

* k% *

Specific | osses neans the total anmount of noney you have
actually paid during you policy period to, or on behalf
of , any one person covered under your Enpl oyee Benefit
Pl an. Such paynents nust have been nade for covered
expenses which were incurred after the effective date of
your policy, or during the 12 nonth period imedi ately
prior to such effective date. [Enphasis added].

Qul f asserted that because Tupelo did not pay the clains
within the policy period, @lf was relieved of any duty to
rei mburse Tupelo. Tupelo disputed this argunment and replied that
the language of +the policy was anbiguous and that Qilf's
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construction of the disputed provision rendered the policy
unconsci onabl e. As a result of this conflict, Lloyd s brought
this action for a declaration of its Iliability wunder the
rei nsurance policy, and Tupelo filed a third-party conplaint
agai nst CGul f.

DI SCUSSI ON

The first issue that nust be addressed involves @ilf's
assertion that it should not be a party wwthin this action because
Tupel o inproperly utilized Federal Rule of Cvil Procedure 14.
Pursuant to FRCP 14(a), a defending party may inplead a third party
if the third party's liability depends "upon the outcone of the
main claim"” and is derivative or secondary to the original

defendant's liability. Southern Mortg. Co. v. O Dom 699 F. Supp

1223, 1225 (S.D. M ss. 1988) (quoting United States v. Joe Grasso

& Son, Inc., 380 F.2d 749, 751 (5th Cr. 1967)). @ulf argues that

the nature of a declaratory judgnent action cannot render Qulf
secondarily liable within Lloyd' s claim against Tupelo, and
t herefore, @ulf should not be included in this action. However, it
has been generally held that FRCP 14 shoul d be |iberally construed
So as to pronote judicial efficiency, especially with regard to

declaratory judgnents. See Bernstein v. Crazy Eddie, Inc., 702 F.

Supp. 962, 987 (E.D.N. Y. 1988); State Farm Mutual Autonpbile Ins.

Co. v. Md-Continent Casualty Co., 518 F.2d 292, 296 (10th Gr.

1975) (holding that all interested parties should be joined in
decl aratory judgnment action). The rule's general purpose is to

adjudicate interrelated matters in one litigation, so as to obtain



consistent and fair results for the parties and avoid duplication

of effort for the courts. See Anerican Fidelity and Casualty Co.

v. Greyhound Corp., 232 F.2d 89, 92 (5th Cir. 1956). Coupled with

this intention is the rule that declaratory judgnents should

conpl etely di spose of a controversy. State Farm Mutual Autonobile

Ins. Co., 518 F.2d at 296. @ulf's absence in this action would
raise the threat of future, continued litigation, and render the
court unable to fully adjudicate the entire controversy.
Therefore, the court holds that the third party conplaint satisfies
the requirements of FRCP 14 and is consistent with the rule's
i nt ended pur pose.

The next issue involves the disputed policy provisions. The
interpretation of an insurance policy is a question of |law for the
court to deci de when the neaning of the terns i s clear and unanbi g-

uous. Reece v. State FarmFire & Cas. Co., 684 F. Supp. 140, 143

(N.D. Mss. 1987); Aero International, Inc. v. United States Fire

Ins. Co., 713 F.2d 1106, 1109 (5th Cr. 1983). Because federa
jurisdiction is prem sed upon diversity of citizenship, the sub-
stantive law of M ssissippi governs the policy's interpretation

G adney v. Paul Revere Life Ins. Co., 895 F.2d 238, 241 (5th G

1990). Al though Lloyd's claimis founded upon its policy wth
@l f, the court nmust first exam ne the agreenent between Gulf and
Tupel o.

The applicable provisions of the policy have been set forth
above. The actual dispute is whether liability under the policy

arose on a "clains paid" or a "clains incurred" basis. Tupel o



contends that it was unaware of its need to actually pay the clains
within the policy period, and that a nore reasonabl e interpretation
is that the policy nerely required the claimto be incurred during
t he coverage peri od.

VWiile it is apparent that the policy between Lloyds and Gl f
was on a clains paid basis, Qulf's agreenent with Tupel o was not so
wel |l articulated. However, this does not necessarily render Gulf's
policy with Tupel o anbi guous. The M ssissippi Suprene Court has
held that contractual provisions are anbiguous when they are
susceptible to two reasonable interpretations, or when various
provisions are in direct conflict to one another, or when terns are

uncl ear or of doubtful neaning. Dennis v. Searle, 457 So.2d 941,

945 (M ss. 1984). In analyzing the policy, the court may neither
create an anbi guity where none exists, nor nake a new contract for

the parties. Brander v.Nabors, 443 F. Supp. 764, 769 (N.D. M ss.

1978). Simlarly, a court should not strain to find an anbiguity,
but nmust rely on the clear, precise |anguage of the policy
provisions. |d.

The policy's |anguage clearly states that clainms nust have
been paid during the policy period to qualify for reinbursenent.
Tupel o admts this fact, but asserts that the policy, when read as
a whole, is msleading. This argunent is unpersuasive, however.
Al though the policy did define when a claimwas "incurred,” this
did not change the fact that the policy was on a "clainms paid"
basis. The "incurred" |anguage was included to explain one aspect

of the scope of the coverage, and could only confuse an insured



when read out of context. Thus, the court finds that the policy's
terns are clear, and when read as a whole do not create an
anbiguity as to the nature of the coverage.

Anot her potential avenue for interpreting the policy in favor
of Tupel o was contained within the application for insurance. The
policy's requirenents as stated in the application are | ess clear
than the | anguage used in the actual policy, and it is plausible
that Tupel o thereby m sunderstood the application's reference to
the scope of the coverage.! However, only the |anguage of the
policy itself governed the policy's scope, not the application

See Interstate Life and Accident |Insurance v. Flanigan, 284 So.2d

33, 37 (Mss. 1973). In addition, M ssissippi case law is clear
that an insured may not neglect to acquaint itself with the terns

and conditions of a policy. @Qlf Guaranty Life Ins. Co. v. Kelley,

389 So.2d 920, 922 (Mss. 1980). A sophisticated party such as
Tupelo had a duty to read the final policy and know the ful

ram fications of the agreenent it ultimately signed. Tupelo had
established a conmttee to negotiate and oversee its insurance
pl ans. This group was chaired by the district's assistant
superintendent and was conprised of teachers and school district
enpl oyees. The policy was only seven pages |long and was not

confusing or conplex. In such an instance, Tupelo is charged with

!On the application for insurance, Tupelo narked the
coverage option that stated: "[p]aid during policy period;
incurred during policy period...." Tupelo asserts that such
| anguage cannot be equated with "paid during policy period and
incurred during policy period."



the responsibility of reading and fully understanding its policy
provi si ons.
The court's duty in this action is to construe the policy in

a manner that effectuates the party's intentions. Western Line

Consol . School Dist. v. Continental Cas. Co. 632 F. Supp. 295, 302

(N.D. Mss. 1986) (citing Mnnarch I nsurance Conpany of Ohio v. Cook,

336 So.2d 738, 741 (M ss. 1976)). The foundation for determ ning
this intent nmust be gleaned from the express |anguage of the
policy. Under M ssissippi law, insurance contracts nust be
construed exactly as witten when they are clear and unanbi guous,
regardl ess of an apparently harsh consequence to the insured. See

Foreman v. Continental Cas. Co., 770 F.2d 487, 489 (5th G r. 1985).

Because the court has found that the policy | anguage is clear and
unanbi guous, the law requires that the parties adhere to the
agreenent's mandat es. Therefore, @lf is not liable for any
expenses Tupelo ultimately incurred that Tupelo did not pay within
the policy period.

The remai ni ng concern i s whet her the enforcenent of the policy
renders the agreenment unconscionabl e. The court addressed the
i ssue of unconscionability, as defined by the M ssissippi Suprene

Court, in York v. Ceorgia-Pacific Corp., 585 F. Supp. 1265 (N.D

M ss. 1984). An unconscionable contract is one "such as no man in
hi s senses, and not under del usi on, woul d nake on t he one hand, and
as no honest and fair man would nake on the other." 1d. at 1278

(citing Terre Haute Cooperage V. Branscone, 35 So.2d 537, 541

(Mss. 1948). The court does not believe that this policy



satisfies the applicable standards for wunconscionability. The
policy provisions are not oppressive, and Tupel o did not establish
a lack of voluntariness, the use of inconspicuous print or conplex
| egal i stic | anguage, or a |l ack of opportunity to study the contract
and inquire about its ternms. 1d. Furthernore, as GQulf pointed out
inits reply brief, the policy obligated Gulf to pay for nedical
expenses i ncurred by Tupel o' s enpl oyees for a one year period prior
to the effective date of the policy. Tupelo thereby gained the
benefit of coverage for clains that were nerely paid but not
incurred during the policy period. Such a provisionis consistent
wth the nature of a "clains paid" policy, and lends further
credence to a finding that the policy was neither anbiguous nor
unconsci onabl e.

I n conclusion, the court finds that it nust give effect to the
clear l|anguage of @Gulf's policy with Tupelo. Therefore, Qulf is
not liable for the insurance clains nmade by Tupel o, because the
paynment of the expenses fell outside the scope of the coverage
peri od. As Lloyds' duty to indemify @lf is founded upon a
separate, derivative policy, Lloyds' liability is contingent and
does not arise if Qulf is not liable. Thus, Lloyds is also free
fromliability as an insurer in this action.

An order in accordance with this opinion shall be issued.

This the day of Septenber, 1995.

CH EF JUDGE



